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ROSENN, Senior Circuit Judge. I1n 1994, the appellant, Neil

Ni | and, shot and killed his girlfriend, Melissa Herlihy, while she was
asleep in bed in their apartnment. Niland clainmed he killed her
accidentally while cleaning his rifle. The Commonweal th of
Massachusetts had t hought ot herwi se and a M ddl esex County grand j ury
indicted himfor first degree nurder and unl awf ul possession of a
rifle. Niland was triedto ajury which found himguilty of second
degree nurder and unl awful possession of arifle. The trial judge
sentenced hi mto a nmandatory |ife term The Massachusetts Appeal s
Court affirmed his conviction andthe Massachusetts Suprene Judi ci al

Court deni ed hi mfurther review. Commonwealth v. Niland, 699 N. E. 2d

1236 (Mass. App. Ct.), review denied by, 707 N. E.2d 366 (1998).

I n Oct ober 1999, Niland turned to the federal courts for
relief andtinmely fil ed a habeas corpus petition pursuant to 28 U. S. C
§ 2254 in the United States District Court for the District of
Massachusetts. The district court dism ssed the petition. Niland
ti mely appeal ed and obt ai ned a certificate of appealability fromthe

district court. We affirmthe order of the district court.

l.
The facts are well knowmntothe parties and we briefly refer
tothose pertinent totheissues beforeus. At Niland s trial inthe

state court, the Commonweal th proved that he shot Herlihy, the
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unmarri ed not her of his two and one-hal f nont h ol d daughter, inthe
facewthariflewile she was asl eep. Niland mai ntained that the
shooting was an acci dent.

Leonard Atkins, the Commonweal th’s nedi cal exam ner,
perforned the autopsy. He testifiedthat in his opinionthe defendant
di scharged therifl e when the nuzzl e of the gun was two feet or | ess
fromthevictinms face. Hefurther testifiedthat the bullet entered
the victim s right cheek bone area and | odged inthe skull, leadingto
her death. 1In addition, Philip Langon, a sergeant with the state
policeballisticsunit, after conducting a patterntest, testifiedthat
he was of the opinionthat therifle s nuzzle was | ess than twel ve
inches fromthe victinm s cheek whenfired. In his defense, Niland
cal | ed one wi tness, David LaMagna, a forensic specialist. Hetestified
that therifle that fired the fatal shot was not appropriate for a
novice, had afairly light trigger pull, and that the trigger guard was
only a limted safety neasure.

On hi s appeal to the Massachusetts Appeal s Court, Nil and
rai sed a nunber of i ssues, particularly error inthetrial judge's
instructionstothejury. The court carefully consideredthe jury
instructions, dwelling at | ength onthose pertainingto (1) nalice and
(2) consciousness of guilt. The court noted that the def endant argued
that the jury instructions onthethird prong of nmalice and i nvol untary

mans| aught er were erroneous and di | uted t he di stincti on between nurder
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and i nvol untary mansl aughter. |t specifically scrutinizedthetrial
judge’ s definition of the third prong of nalice as “an unexcused i nt ent
to do an act creating a plain and strong |ikelihood that death or
grievous bodily harmw Il follow. ” N |and, 699 N. E. 2d at 1240. The
court agreed with Niland that this was not a correct instruction
because of the inclusion of the alternate phrase “or grievous bodily
harmwi |l follow” [d.

However, because t he defendant failed to object at trial, the
court limtedits reviewto whether the judge’ s instructions gave rise
toasubstantial risk of amscarriage of justice. The court concl uded
t hat they did not, and consi dered as a whol e, had adequat el y expl ai ned
t he concept of malice aforethought. 1d. at 1240-41. Wth respect to
t he i ncl usi on of the erroneous phrase “gri evous bodily harnf inthe
mal i ce i nstruction, the court found that this |anguage was harnl ess
error, because the evidence did not warrant a finding of arisk of harm
|l ess than a strong |ikelihood of death. [d. at 1240.

Wt h respect tothe consciousness of guilt instruction, the
Massachusetts Appeals Court also painstakingly reviewed this
instruction. The court noted that the def endant gave three different
versions tothe police of what took place inthe bedroom Thetrial
judge instructed the jury on consciousness of guilt as foll ows:

You have heard evidence suggesting that the

def endant Neil N | and may have i ntenti onal | y nade
certainfal se statenents to the police before and
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after his arrest for these offenses. If the
Commonweal t h has proved [ sic] that t he def endant
didgive fal se statenents tothe police, youare
permtted to consider whether such actions
i ndi cate feelings of guilt by the def endant, and
whet her, inturn, such feelings of guilt m ght
tend to showactual guilt onthese charges. You
are not required to drawsuch i nferences, and you
should not do so unless they appear to be
reasonableinlight of all the circunstances of
this case.

If you decide that such inferences are
reasonable, it will be up to you to deci de how
much i nportance to give them But you shoul d
al ways renenmber that there may be nunerous
reasons why an i nnocent person nmi ght gi ve fal se
statenents to the police. Such conduct does not
necessarily  reflect feelings of guilt. Please
al so bear inmndthat a person havi ng feelings
of guilt is not necessarily guiltyinfact, for
such feelings are soneti nes found i n i nnocent
peopl e.

Finally, renenmber that standi ng al one, such

evi dence i s never enough by itself to convict a

person of acrinme. You nmay not find a def endant

guilty on such evidence al one, but you may

consider it inyour deliberations alongwth all

of the ot her evidence that has been admttedin

this case.

The def endant argued i n t he Massachusetts appel | ate court
t hat because t he presence or absence of malice was a central issue at
trial, the jury shoul d have been given an explicit instruction that
consci ousness of guilt evidence could only be used as proof that an
unl awful killing had been comm tted, and not as proof of nurder.

Al t hough t he court recogni zed that the trial judge di d not expressly

instruct thejury that it couldnot infer nmalice af orethought fromthe
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evi dence of consciousness of guilt, it concluded that “the | ater
i nstructions on nal i ce af or et hought adequately i nforned the jury of the
distinction.” |d. at 1239. The court was persuaded that inlight of
the entire charge and t he ot her evi dence of guilt, thejury was ableto
consi der the consci ousness of guilt evidence “and deci de whether to
weighit with other evidence of guilt.” 1d. Mreover, the court noted
that thetrial judge clearly instructedthe jury that the Conmonweal t h
had t he burden of proving that the discharge of the rifle was not
accidental. 1d. at 1240. The court was firnly convi nced that there
was no |i kel i hood that the jury understood that it could convict the
def endant sol ely on the consci ousness of guilt evidence. 1d. The
court was satisfied that the instruction was correct under

Massachusetts | aw.

1.

Havi ng exhausted his state renedi es, N | and endeavored to
carve out of his essentially state |aw contentions a federal
constitutional issue. He petitionedthe United States di strict court
for awit of habeas corpus. First, he chall enged t he Massachusetts
state court judgnment onthe groundthat it violated his rights under
t he Due Process O ause of the Fourteenth Arendnent to the United States
Constitutionwhenit erroneously defined an el enent of the of fense and

when it held that this clai mhad been procedural |y defaulted. The
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federal court reviewed Ni |l and’ s argunent and gave the trial court’s
instructionstothe jury the same careful exam nati on gi ven by t he
Massachusetts appel | ate court. Again, the Conmonweal t h responded t hat
Ni | and had procedurally defaulted with respect to the malice jury
instructionandit was, therefore, unnecessary for the district court
t o det erm ne whet her t he Massachusetts Appeal s Court correctly deci ded
hi s appeal. The district court, however, chose not to exam ne t he
Commonweal t h’ s cl ai mof procedural default but alternatively toreview
Ni l and’ s claims of denial of due process.

The di strict court neticul ously scrutinizedthe instructions
of the trial judge to the jury and revi ewed the decision of the
Massachusetts Appeal s Court. Under established | awof the Suprenme
Court of the United States, Niland carried the burden of show ng t hat
t he erroneous “grievous bodily harni phrase “soinfectedthe entire
trial that theresulting conviction violates due process, not nerely
whet her the instructionis undesirable, erroneous, or even universally

condemed.” Henderson v. Kibbe, 431 U S. 145, 154 (1977) (quoti ngCapp

v. Naughten, 414 U. S. 141, 146-47 (1973)). N | and produced no evi dence
t hat the erroneous phraseinfectedtheentiretrial. The challenged
i nstruction shoul d not be consideredin®“artificial isolation, but nust
be viewed i nthe context of the overall charges.” 1d. at 146-47. This
is the course foll owed by the Massachusetts Appeals Court which

concluded that the third-prong jury instructions did not create a
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substantial m scarriage of justice after reviewi ngtheinstructions as
a whole. Niland, 699 N E. 2d at 1241. The district court, too,

concluded that the trial judge commtted harnl ess error because

[ s] hooting a personinthe face, asinthis case,
issolikely tocause death, rather than nerely
grievous bodily harm that we agree with the
[ Massachusetts Appeal s Court] which, quoting
Commnwealth v. Caines stated that “[a]
reasonabl e jury could not fail torecognize that
t he def endant’ s [ shooti ng] created a cl ear and
plain |ikelihood of death.”

Next, the district court reviewed Nil and’ s cl ai mthat t he
trial judge erredinhisinstructionas tothe consciousness of guilt.
It rejected Niland s argunent that the instruction relieved the
Commonweal th of its burdento prove all el ements of the of fense and,

t hus, viol ated his due process rights under Francis v. _Franklin, 471

U S 307 (1985). It distinguishedFrancis whichit heldturnedonthe
exi stence of a mandatory presunption which shifted the burden of
persuasiontothe defendant, thereby relieving the state of its burden
toprove all elements of thecrines. It, therefore, concludedthat the
absence of such a mandat ory presunption here madeFr anci s i nappli cabl e.
Inadditiontotheinstructionat issue, thedistrict court observed
that the trial judge gave clarifying | anguage that di d not contradi ct
ot her portions of theinstructions. The court, therefore, deniedthe

writ and dism ssed the petition.



L1l
On hi s appeal fromthe district court tothis court, N |and
rai ses the sane i ssues asinthe district court but maintains that the
district court erred in dism ssing his petition.
The petition for habeas corpus having beenfiled after the
effective date of the Antiterrori smand Ef fecti ve Death Penalty Act of
1996 (AEDPA), our review of Niland' s clainms is governed by that

statute. Lindh v. Murphy, 521 U. S. 320, 336 (1997). The AEDPA i nposes

“a newconstraint onthe power of a federal habeas court to grant a
state prisoner’s applicationfor awit of habeas corpus with respect
to clainms adjudicated on the nerits in state court.” WIlianms v.
Taylor, 529 U S. 362, 412 (2000).

Under 8 2254(d) (1), thewit may i ssue only if

one of the followingtwo conditionsis satisfied

— the state-court adjudication resulted in a

decisionthat (1) “was contraryto. . . clearly

est abl i shed Federal | aw, as determ ned by t he

Suprenme Court of the United States,” or (2)

“invol ved an unr easonabl e appl i cati on of .

clearly established Federal | aw, as det erm ned by

t he Suprenme Court of the United States.”
ld. As theWIlians decision enphasi zes, anincorrect state-court
decision is not the equivalent of an unreasonable state-court
determnation. 1d. at 410. Therefore, a federal habeas court may not
issuethewit “sinply because the court concludes inits independent

judgnment that the relevant state-court decision applied clearly

establ i shed federal | awerroneously or incorrectly.” |d. at 411.
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Furt hernore, under t he AEDPA, state-court determ nations of factual
i ssues “shal | be presuned to be correct,” unless the petitioner rebuts
t he presunption “by cl ear and convincing evidence.” 28 U S.C. 8§

2254(e)(1); Coonbs v. Mine, 202 F.3d 14, 18 (1st Cir. 2000).

Chi ef Judge Boudi n rem nded us inFortini v. Murphy t hat

AEDPA adopts a strict standard of reviewby federal courtstoaclaim
adjudicatedonthe nerits in state court proceedi ngs. 257 F. 3d 39, 47
(1st Gr. 2001). N land contends that the state court never addressed
his constitutional claimon the merits and therefore, the strict
deferential standard of reviewis inapplicable. ld. (holdingthat de
novo standard of revi ewapplies on federal clai ns never addressed by
state courts). We disagree with Niland. A review of the state
appel l ate court’ s opi ni on reveal s an exhausti ve di scussi on of the
claims heraisesinthis court. Al of Nland s constitutional clains
were thoroughly reviewed on their nerits and “AEDPA inposes a
requi rement of deference to state court decisions.” 1d.
We have al soreviewed the jury instructions inthis case.

W agreewiththedistrict court that Niland s clains with respect to
t he el enents of malice and t he consci ousness of guilt instructions | ack
merit. We alsoagreewiththedistrict court that the decision of the
Massachusetts Appeal s Court was not unreasonabl e wi t hi n t he neani ng of
AEDPA. Ni | and has not shown t hat t he st at e-court deci si on sust ai ni ng

the legality of the instructions is “contrary to, or involved an
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unr easonabl e application of, clearly established Federal | aw.” 28

U.S.C. § 2254(d)(1).

Accordi ngly, no error having been commtted by the district
court inits denial of thewit andinits dism ssal of the petition,
the order of the district court is

af firned.
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